
 
 
 
Justice G. V. La Forest 
P.O. Box 730 
77 Westmorland Street, Suite 600 
Fredericton, NB   E3B 5B4     October 12, 2005 
 

Re:  Merger of the Offices of the Information and Privacy Commissioners of Canada 

Dear Justice La Forest: 

I understand from Professor Steven Penney that you are welcoming submissions on the question 
of the merger of the offices of the Information and Privacy Commissioners of Canada.  I have 
written about privacy protection issues in comparative perspective for around twenty years,.  My  
work includes three books on the subject, and a number of academic articles and chapters 
including two articles in Canadian Public Administration which bear directly on the question 
that you have been asked to address (enclosed).  

If one were simply to read the Access to Information and Privacy legislation, at both federal and 
provincial levels, there might appear a superficial attractiveness for the idea of merging the two 
offices.   The current Access to Information Act and Privacy Acts were constructed at the same 
time, even though the first Privacy Act, enshrined within the Canadian Human Rights Act, 
predates the current statute.  There has been an overriding assumption that the two values were 
opposite sides of the same coin.  Consistency between privacy and access to information statutes 
was, and has continued to be, a primary motivation of legislative drafters.  Subsequently those 
same assumptions influenced the larger provinces to provide statutory rights for access to 
information and privacy within the same legislation, overseen by one Information and Privacy 
Commissioner.  Over time, as this model grew in popularity, it was emulated across the country.   
As a result, and in comparison with other jurisdictions within Canada, the existence of two 
Commissioners at the federal level might appear an anomaly.    

However, this legislative history of access to information and privacy statutes should not be 
regarded as sacrosanct.  The fact that privacy and access to information are considered so 
inextricably in Canada has nothing, in my judgment, to do with the inherent properties of these 
two values, but rather to a series of historical accidents.   The two values are not “opposite sides 
of the same coin.”  I would submit, therefore, that a merger between the two offices at the federal 
level to establish consistency with the provincial experience, is profoundly misguided.   I would 
cite five separate reasons.    

First, privacy protection is, and always has been, a very separate issue from access to information 
with its own set of dynamics and its own agenda.  The range of complex issues embraced by the 
term ‘privacy protection’ has assumed a primary place on the political agendas of virtually every 
advanced industrial state. Twenty years ago it was generally considered a quite esoteric issue of 
only abstract concern to the general public, and only debated by a quite narrow group of mainly 
legal experts from different countries.  With only a few exceptions, privacy rarely hit the front 



pages, excited the passions of elected officials, or reached the agendas of the corporate 
boardrooms. Now the issue is always in the news.  Few governmental or industry initiatives, 
whether in Canada or overseas, do not have some implication for the collection and processing of 
personal information. New and emerging practices, such as video-surveillance cameras, 
biometrics, smart identity cards, drug-testing, telemarketing, location-based services, genetic 
databanks, RFID tags and so on, have intended and unintended consequences for the protection 
of personal information.  It is vital that democratic societies have strong and independent 
oversight offices which can analyse the implications of these practices and champion the privacy 
rights of their citizens.   
Second, and from a comparative perspective, as of 2005, there are now around twenty-five 
countries which have independent authorities exclusively devoted to the oversight of data 
protection or privacy protection legislation.   With the exception of the United Kingdom’s 
Information Commissioner and Hungary’s Commissioner for Data Protection and Freedom of 
Information, no other authorities have responsibility (at the national level) for both privacy and 
access to information.   There are, of course, sub-national jurisdictions including the Canadian 
provinces and one or two German Länder with combined authorities, but at the national level the 
combination is very rare.   The reason, I think, is obvious.   Privacy is of sufficient importance 
for other countries to establish a separate champion for the cause.   It would be ironic, indeed, if 
at the same time that countries with recent authoritarian pasts (such as Poland and the Czech 
Republic) have seen fit to establish such independent authorities, Canada decided to go in the 
opposite direction.   Internationally, a merger of the roles would be seen as a regressive step and 
would send an unfortunate message about the diminishing priority of the privacy issue in 
Canada.    
 
Third, if one of the motivations is to emulate the oversight models in Ontario, Quebec, BC, 
Alberta and other provinces, I would raise some cautions.   Simply because the single  
commissioner model is used at the provincial level does not mean to say that it works there. It is 
well known by specialists that important privacy-related work tends to get overshadowed by the 
more routine and pressing processing of access to information requests.  Moreover, most privacy 
protection issues relate to a range of questions that have nothing to do with access to government 
information.  Many privacy protection issues relate to private sector practices.   Most are 
international in scope.  The number of issues that require a direct and immediate "balancing" 
between access to information and privacy is very few;  the federal Information and Privacy 
Commissioners have only appeared on opposing sides in only two court cases in 30 or so years.     
 
In short, the privacy issue is driven by a separate and broader set of technological, economic and 
social dynamics.  Questions concerning the collection, processing, and dissemination of personal 
information require analysis and resolution in a far wider context, than is the case with access to 
information.   I do not wish to belittle the importance of the Access to Information Act and its 
provincial equivalents.   I just argue that the values enshrined in those acts are separate, and for 
the most part require separate resolution.  It is simply not necessary to have one person balancing 
the personal rights and the statutory obligations one against each other.    
 
A fourth and related argument concerns the various roles played by the two Commissioners.    
The Information Commissioner is primarily an ombudsman – receiving, investigating and 
resolving access to information requests and complaints.   As such, the responsibilities tend to be 



reactive    I would submit that the roles of the Privacy Commissioner have become more varied 
over time, and are now more proactive.    
All privacy and data protection commissioners wear a number of “hats.”  They act, most 
obviously as ombudsmen and are responsible for the receipt, investigation and resolution of 
complaints from data subjects.  They are also auditors, and conduct more systemic analyses of 
an organization or technology.   They act as consultants, giving advice to data users on how to 
comply with data protection norms; the implementation of data protection law can be as much a 
consultative effort as a regulatory one, as much can be achieved in anticipation of policy and 
system development if privacy protection is built in at the outset, rather than bolted on 
afterwards. They are certainly also educators;  the analysis of wider privacy and surveillance 
questions and the continuous education of data users and data subjects can do much to anticipate 
problems and encourage citizens to protect their own privacy.  Increasingly they act as policy 
advisers as most legislation grants responsibilities to commissioners to comment on the privacy 
implications of proposed legislation or on new automated personal record systems. They are also 
negotiators, over codes of practice and other policy guidelines.   In the final analysis, they act as 
enforcers.  Here there is a clear distinction between those authorities whose powers are limited 
to those of investigation and recommendation, and those which can mandate changes in 
behaviour.    Ultimate redress in most countries is vested in the courts, and each law outlines the 
circumstances under which disputes might be reviewed at the judicial level.  

In the Canadian context, the formal designation of the Privacy Commissioner as an “Officer of 
Parliament” hardly captures this flexible and extensive set of responsibilities. Unlike most other 
Officers of Parliament, the Office of the Privacy Commissioner is not just an overseer of the 
state, but also a regulator of business.   If the Privacy Commissioner were simply an 
ombudsman, an adjudicator of information rights against the agencies of the state, then the 
responsibilities would be more parallel with those of the Information Commissioner.   But the 
office is far more than that.  This broadening of power has enormous implications for the 
operation of the office, and indeed for the very definition of an “Officer of Parliament.” 
A fifth and final issue relates to the international dimensions of the privacy issue.   International 
standards for the transborder transmission of personal data via the Internet and other networks 
require adequate standards for privacy and security in the receiving jurisdictions. The issue has 
been  firmly on the agenda of the OECD, the Council of Europe, the European Union, the World 
Trade Organization and a number of international standards authorities.  In addition, the data 
protection agencies, themselves, have developed very important relationships and activities 
amongst themselves on the international level and in smaller regional groupings. Over the years, 
these agencies have learned a good deal from each other about the most effective ways to 
advance data protection. The world’s privacy and data protection commissioners have evolved 
into an important network that meets annually as well as more frequently in smaller regional, 
functionally specific, or less formal contexts.   Canada needs a strong national voice at these 
international arenas.   
 
In conclusion, the letter of the law does not tell the whole story about regulation in practice.    
Canada needs a strong national champion for this increasingly complex and international 
question.   That champion needs some expertise, not just in the law, but in the governmental and 
business practices that need oversight and regulation.   A merger of the two offices would 
compromise the ability of the Privacy Commissioner to be a forceful advocate (in Canada and 



overseas), would overwhelm the management of the office with the more reactive access to 
information function, would send the wrong message to other democratic countries who have 
recently passed this legislation, and would, at the end of the day, weaken the ability of the office 
to check the more intrusive uses of personal information.   I strongly advise against it.    
 
Thank you for your consideration of these views.  
 
 
Sincerely, 
 
 
 
 
Professor Colin J. Bennett 
Chair, Department of Political Science 
University of Victoria.   
Victoria, B.C.  V8W 3P5 
 
(250) 721-7495 
cjb@uvic.ca
http://web.uvic.ca/poli/bennett
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